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Executive Summary

Over the past five decades, the United States has
dramatically increased its reliance on the criminal legal
system as a way to respond to substance use disorders,
mental illness, poverty, and underfunded schools. As
aresult, the United States today incarcerates more
people, both in absolute numbers and per capita,

than any other nation in the world. Millions of lives
have been upended and families torn apart. Mass
incarceration has transformed American society,
damaged families and communities, and wasted
trillions of taxpayer dollars.

We all want to live in safe and healthy communities,
and our criminal justice policies should be focused on
the most effective approaches to achieving that goal.
But the current system has failed us. It’s time for the
United States to dramatically reduce its reliance on
incarceration and invest instead in alternatives to
prison, including approaches better designed to break
the cycle of crime and recidivism by helping people
rebuild their lives.

The ACLU’s Campaign for Smart Justice is committed
to transforming our nation’s criminal legal system
and building a new vision of community wellbeing,
public safety, and justice. The Campaign is dedicated
to cutting the nation’s incarcerated population in half
and challenging systemic racism in the criminal legal
system.

To advance these goals, the Campaign partnered with
the Urban Institute to conduct a two-year research
project to analyze the kinds of changes needed to cut
the number of people in prison in each state by half
and challenge racism in the criminal legal system. In
every state, Urban Institute researchers identified
primary drivers of incarceration. They then predicted
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the impact of reducing prison admissions and length of
stay on state prison populations, state budgets, and the
racial disparity of those imprisoned.

The analysis was eye-opening.

In every state, we found that reducing the prison
population by itself does little to diminish racial
disparities in incarceration and in some cases would
worsen them. In Vermont — where the incarceration
rate for Black adults was more than 10 times as high as
the rate for white adults in 2014! — reducing the number
of people imprisoned will not on its own reduce racial
disparities within the prison system. These findings
confirm for the Campaign that urgent work remains for
advocates, policymakers, and communities across the
nation to include in any criminal legal reform efforts
policing and prosecutorial reforms that are specific to
combating these disparities.

Asin many states across the country, the incarcerated
population in Vermont has grown dramatically in
recent decades. Between 1980 and 2009, the number of
people incarcerated in Vermont’s unified corrections
system?rose by 363 percent, reaching a peak of 2,220
people. Aware of the need to reverse course, lawmakers
in Vermont took part in the Justice Reinvestment
Initiative,? passing legislation in 2008 in an effort to
stem the growth of the incarcerated population. These
reforms contributed to a significant decline in the
population between 2009 and 2017.* As of June 2019,
1,708 people were still incarcerated under the Vermont
Department of Corrections’ (DOC) jurisdiction.?

The criminal legal system in Vermont is home to
some of the highest racial disparities in the country.
Although Black people made up just 1 percent of the



state’s adult population in 2017, they accounted for

8 percent of admissions to correctional facilities

that year. The rate at which Black adults entered
correctional facilities in Vermont in 2017 was more
than seven times higher than the rate for white adults.®
These disparities can be found at other points in the
state’s criminal legal system as well. For example, one
study found that Black and Latinx drivers in Vermont
were two and a half to four times more likely to have
their vehicles searched by law enforcement than white
drivers, and between 30 to 50 percent less likely to have
those searches result in recovering contraband.”

Many people in Vermont are serving sentences

under the jurisdiction of the DOC longer than their
minimum sentence length. As of September 2018, 704
people —nearly two in three people (63 percent) in the
sentenced population —had been incarcerated beyond
their minimum sentence length, on average by just
over two years.® That includes hundreds of people held
because they have either not accessed or completed
programming, or due to lack of housing.® Punitive
sentencing laws in Vermont contribute to the long
periods of time people serve in the state’s correctional
facilities. Some sentences for assault and robbery can
range up to 20 years,'” and sentences for drug sales and
trafficking offenses can range up to 30 years.!

In 2018, the American Civil Liberties Union of Vermont
reported that Vermont has the lowest felony threshold
for theft of any state in New England, with laws that trig-
ger felony sentences for offenses that would be treated as
misdemeanors in any other state in the region.'?

Another key driver of incarceration in Vermont is
admissions to correctional facilities for violations of
probation, parole, and furlough. An estimated two
out of three admissions to correctional facilities in
Vermont in 2017 were for violations of community
supervision,'® exacerbated by alack of adequate
community supports and programs to support people
in their communities.

Further, a substantial proportion of Vermont’s
incarcerated population is imprisoned awaiting trial.
Despite recent efforts at bail reform, in January 2019, 23
percent of the people incarcerated in Vermont were being
held pretrial and had not been convicted of a crime.™

ANOTE ON THE LACK OF
AVAILABLE DATA

The information in this report is limited

by the fact that the Vermont Department

of Corrections publishes little publicly
available data and was not responsive

to researchers’ requests for key metrics
included across Blueprint for Smart Justice
reports — including data that was generally
available in other states. Vermont’s public
data are particularly lacking in relation to
prosecutorial decision making, admissions
to incarceration, full charge and sentence
offense breakdowns for the incarcerated
population, use of sentencing enhancement
policies, length of stay in correctional
facilities over time, and decisions about
probation, parole, and furlough.

As of May 2019, the DOC reported that 761 people in

its incarcerated population (nearly half of the total
population) were on Medication Assisted Treatment.”
These numbers are a powerful reminder of the need to
expand access to alternatives to incarceration, and to
make treatment for substance use disorders and mental
health conditions available to all who need it. Diversion
programs can be an effective way to redirect people

out of the criminal legal system and into supportive

community treatment.

Vermont lawmakers reiterated their continuing
commitment to criminal justice reform in the state
budget for fiscal year 2020, emphasizing that

policies considered by the Joint Legislative Oversight
Committee “should be pursued in order to create

a smarter criminal justice system that prevents
avoidable incarceration, returns people to communities
without risking public safety, and reduces or eliminates
the need for out-of-state prison placements or new
prison bed capacity in Vermont.” Thislanguage is

a powerful articulation of legislators’ commitment
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to reducing Vermont’s reliance on incarceration by
engaging in thoughtful criminal legal reforms.

The lack of publicly available data documenting
various trends and facets of Vermont’s criminal legal
system poses significant challenges for advancing the
reforms presented in this report. In particular, state’s
attorneys’ offices should make an effort to collect and
share data. For more information, please see the text
box on this issue.

For more detailed information about potential reforms,
see the below sections on “Reducing Admissions” and
“Reducing Time Served.” Ultimately, the answer is

up to Vermont’s voters, policymakers, communities,
and criminal justice advocates as they move forward
with the urgent work of ending the state’s damaging
overreliance on mass incarceration.
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The State of the
Vermont Prison System

Between 1980 and 2009, the number of people than the number of people incarcerated under the
incarcerated in Vermont’s unified corrections system DOC’s jurisdiction in 1980.* By June 2019, the DOC
rose by 363 percent to its peak of 2,220 people. reported that there were 1,708 people incarcerated
Recognizing the unsustainability of this trend, the under its jurisdiction.” When people on community
state engaged in the Justice Reinvestment Initiative, supervision are included, the reach of the Vermont
passing reform legislation in 2008 to stem projected Justice system is even greater. At the end of 2016, 7,400
additional growth in the state’s incarcerated people —over 1 percent of state’s total population —
population.” State policymakers also passed were under some form of correctional control.??

leislation in 2011 desi D . .
egislation in 2011 designed to reduce recidivism Vermont’s incarcerated population has long exceeded

its in-state capacity, and the state has maintained
contracts with facilities in other states — some as far

by strengthening treatment and reentry support
and offering alternatives to incarceration in some
situations,'® among other strategies. Between 2009 and

away as Arizona — since 1998.23 Until recently, more
2017, the state’s incarcerated population declined by 30 Y y

than 200 people incarcerated under the jurisdiction
of the DOC were held in a facility in Camp Hill,

Still, in 2017, 1,546 people were incarcerated under the Pennsylvania. After several deaths and allegations
jurisdiction of the DOC, which was 222 percent higher of abuse, lack of access to medical care, and poor

percent.”

VERMONT INCARCERATED POPULATION (1980-2016)
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conditions in the Pennsylvania facility, however, the
DOC decided to seek a different contract.?* In 2018, the
DOC signed a contract with a private facility located in
Tutwiler, Mississippi, over 1,300 miles away from the
Vermont border.?

Not all Vermont communities rely on incarceration
to the same extent. As of 2016, Bennington County
had the highest incarceration rate in the state,
incarcerating people at nearly twice the statewide
average. Reporting has highlighted the county’s
aggressive prosecution practices and lack of
alternatives to incarceration as likely contributors to
its high incarceration rate.?

Moreover, compared with other states, a particularly
high proportion of admissions® to Vermont
correctional facilities are people coming from
community supervision. The Bureau of Justice
Statistics estimated that in 2017, Vermont had the
third-highest proportion of people entering the prison
system for violations of community supervision
rather than for new court commitments. That year,
approximately two out of every three admissions

to facilities under the state’s jurisdiction were for a
violation of community supervision.?

Additionally, many people who return home after
being incarcerated in Vermont lack sufficient

access to treatment options and reentry support,

and subsequently return to correctional facilities.
Vermont’s three-year recidivism rate®® has increased
slightly, from 43 percent in 2004 to 45 percent in 2014.%

In January 2019, nearly one-quarter of the people
incarcerated in Vermont (23 percent, or 381 people)
were being held pretrial and had not been convicted of a
crime.? Of the people held pretrial in 2018, 44 percent
were held under conditions that involved money bail.*?
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Why Do People Stay in Prison for So
Long?

Many people serving sentences under the jurisdiction
ofthe DOC are incarcerated long beyond their
minimum sentence length. As of September 2018,
704 people —nearly two in three people (63 percent)
in the sentenced population —had been incarcerated
beyond their minimum sentence length, on average by
two years. Many of these individuals face structural
barriers that prevent them from returning to their
communities; for example, 326 people were being
held because they had not accessed or completed
programming and 127 were being held due to lack of
housing.

Vermont has punitive sentencing laws that can require
people to serve long periods of time in correctional
facilities. For example, under the state’s “habitual
offender” law, a conviction for a fourth felony can

carry a life sentence.? Some sentences for assault and
robbery can range up to 20 years,* and sentences for
drug sales and trafficking offenses can range up to 30
years.* Offenses such as kidnapping carry a maximum
sentence of life.?” In 2018, the American Civil Liberties
Union of Vermont reported that Vermont has the lowest
felony threshold for theft of any New England state,

VERMONT JAIL AND PRISON
POPULATION

The number of people incarcerated in
Vermont’s unified corrections system
increased by 363 percent between 1980
and 2009.

At the end of 2016, 7,400 people in
Vermont were under some form of
correctional control.

In January 2019, 23 percent of the people
incarcerated in Vermont were being held
pretrial and had not been convicted of a
crime.




triggering felony sentences for offenses that would
be treated as misdemeanors in any other state in the
region.®

Who Is Imprisoned?

Black Vermonters: In 2017, the rate at which Black
adults entered correctional facilities in Vermont was
more than seven times higher than the rate for white
adults. Although Black people made up just 1 percent of
the state’s adult population in 2017, they accounted for
8 percent of admissions to correctional facilities that
year.*

The Vermont criminal legal system has some of the
highest racial disparities in the country. In 2014, the
state had the third-highest incarceration rate for Black
people in the country, and one in 14 Black men in the
state were in prison —the highest proportion of any
state. That same year, Vermont was one of a small
handful of states where the incarceration rate for Black
adults was more than 10 times as high as the rate for
white adults.*

Black adults are overrepresented at other points in

the Vermont justice system, as well. For example, one
study found that Black and Latinx drivers in Vermont
were two and a half to four times more likely to have
their vehicles searched by law enforcement than white
drivers, and between 30 to 50 percent less likely to have
those searches result in recovering contraband.*

Women in Vermont: Since the number of people
incarcerated in Vermont peaked in 2009, the number of
incarcerated men had dropped by 32 percent by 2017,
while the number of women remained relatively flat.*?
In 2019, 8 percent of the people incarcerated under
DOC jurisdiction were women,*® who research shows
generally have particularly high rates of exposure to
trauma and experiences with physical, sexual, and
emotional abuse.**

A 2013 survey found that women in the Vermont justice
system are twice as likely as men to have their parental
rights terminated, and one in five incarcerated women

respondents (20 percent) reported that their parental

LENGTH OF IMPRISONMENT

63 percent of the state’s sentenced
population had been incarcerated beyond
their minimum sentence length, on average
by 2 years, as of September 2018.

As of September 2018, 127 people were
being held in Vermont prisons solely due to
lack of housing.

rights had been terminated at some point, compared
with one in 10 men (11 percent). *®

Older Vermonters: Between 2008 and 2018, the
proportion of incarcerated people who were age 50 or
older — a group generally considered to pose a negligible
risk to public safety*® —increased from approximately
11 percent to 19 percent.”’ DOC staff have indicated
that this demographic shift has presented new
challenges for meeting the additional medical care
needs of older people who are incarcerated.*®

AT AGLANCE
DEMOGRAPHICS

In 2017, the rate at which Black adults
entered correctional facilities in Vermont
was more than seven times higher than the
rate for white adults.

Between 2009 and 2017, the number of
women incarcerated under Vermont’s
jurisdiction remained relatively flat, while
the number of men dropped by 32 percent.

The proportion of people age 50 or older
incarcerated under Vermont jurisdiction
increased from approximately 11 to 19
percent between 2008 and 2018.
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Parents and Children in Vermont: A 2013 survey
of a subset of the incarcerated population in Vermont
found that most respondents were the parents of a
minor child, including about two out of every three
women (64 percent). About four in five of these parents
(82 percent) reported living with or having frequent
contact with their children prior to incarceration.
Based on the survey data, the researchers surmised
that there could be more than 1,700 children with a
parentincarcerated under Vermont’s jurisdiction on
any given day.* Based on that survey, the authors
estimated that over the course of a year, 6,000 children
will experience having a parent incarcerated in
Vermont.*

People with Mental Health Conditions
and Substance Use Disorders

Many people in Vermont’s incarcerated population
have mental health conditions, and the state has
struggled to provide adequate care in correctional
facilities. In 2016, an estimated 5 percent of people
incarcerated in Vermont were designated as having
“Significant Function Impairments,” a term that is not
inclusive of all people with a mental health diagnosis.*

In 2017, the Legislature passed Act 78, which required
the DOC to develop additional capacity to provide care
for people with mental health conditions. In 2018, the
Vermont Legislature allocated funds for 13 additional
“therapeutic beds” for incarcerated people who require
mental health services, but the project remained
incomplete as of February 2019.52

Moreover, people with substance use disorders are
overrepresented in the state’s criminal legal system.
As of May 2019, the DOC reported that 761 people in
its custody were on Medication Assisted Treatment
—asignificant portion of the total incarcerated
population.®

Budget Strains

As Vermont’s imprisoned population has risen, so has
the cost burden. In 2017, Vermont spent $148 million
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AT AGLANCE
BUDGET

Vermont spent $148 million of its general
fund on corrections in 2017.

Vermont general fund spending on
corrections increased by 335 percent
between 1985 and 2017.

of its general fund on corrections, accounting for 10
percent of the state’s general fund spending that year.
Corrections general fund spending increased 335
percent between 1985 and 2017. By comparison, total
general fund spending on education increased by just
57 percent over the same time period.** In 2019, DOC
appropriations totaled almost $157 million.*

In addition to the expense of incarceration, Vermont’s
broader criminal legal system costs hundreds of
millions of dollars annually. A 2017 report from the
Office of the Vermont State Auditor noted that public
safety spending in Vermont that year was projected to
total $574 million dollars, including costs associated
with the judiciary, sheriffs, the Defender General,
State’s Attorneys, and local law enforcement. DOC
spending comprised about one-quarter (27 percent) of
the total.®



Ending Mass Incarceration in Vermont:

A Path Forward

Mass incarceration is a result of many systems failing
to support our communities. To end it, we must
develop policies that better address inadequacies
throughout our education, health care, and economic
systems —to name a few. There are many potential
policy changes that can help Vermont reduce its
incarcerated population and end its overreliance on
mass incarceration, but it will be up to the people and
policymakers of Vermont to decide which changes to
pursue.

A significant first step for Vermont is to collect and
publish data on its criminal legal system. With better
data, system stakeholders and state policymakers can
accurately identify the sources of persistent racial and
geographic disparities and craft smarter criminal
justice policies. H.284 — a bill introduced in the 2019
legislative session — would require standard and
comprehensive data reporting from all criminal legal
system entities, including courts, state’s attorneys, law
enforcement, and the DOC.

Following the lead of other states that have improved
their data collection practices, H.284 would require
the collection of key data, including information
regarding police searches, use of force, and arrests;
prosecutorial case declinations, diversions, and plea
deals; pretrial release and sentence recommendations
and determinations; prison admissions and overall
population charge and sentence data; the total number
of people held past their minimum release date; and
revocations from community supervision and overall
recidivism rates. Importantly, this data would be
collected along with related race, gender, age, and
residential information to provide broader context on
how the system impacts all Vermonters.

The Legislature should pass this legislation, review
collected data, and craft policies to accurately address
ending mass incarceration and disparities embedded
in the current system. To reach a 50 percent reduction,
these policy reforms will need to reduce the amount of
time people serve in prisons and/or reduce the number
of people entering prison in the first place.

Reducing Admissions

To end mass incarceration, Vermont must break its
overreliance on prisons as a means of addressing
societal problems. Evidence indicates that prisons
seldom offer adequate solutions to wrongful behavior.
In fact, imprisonment can be counterproductive —
increasing cycles of harm and violence and failing

to provide rehabilitation for incarcerated people or
adequate accountability to the survivors of crime.”’
Here are some strategies:

¢ Expand alternatives to incarceration:
Vermont has developed several diversion
programs as alternatives to its traditional
criminal legal system with guiding principles
based on restorative justice, which are designed
to hold responsible people accountable and
support those who were harmed.? Fourteen
court diversion programs across the state offer
youth and adults in every county the opportunity
to participate in lieu of adjudication after getting
charged with a crime, with the referral of the
state’s attorney.*” Review boards —made up of
community members — develop contracts that
address particular offenses and their underlying
reasons, while victims have the opportunity
to voice their opinion. These contracts may

Blueprint for Smart Justice: Vermont 1
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require people to pay restitution, participate
in counseling or substance abuse treatment,
or write letters of apology; if successfully
implemented, they allow participants to avoid
a criminal record with charges dropped and
record sealed in two years. When they are
rigorous and well-implemented, these kinds
of processes have not only been demonstrated
to reduce recidivism for defendants, they
have also been shown to decrease symptoms of
posttraumatic stress in victims of crime.%

However, these programs can be both better
implemented and improved. People charged
with their third or higher misdemeanor, their
second or higher nonviolent felony, or any
violent felony are ineligible for diversion, unless
they show they have a substance use disorder
or mental health condition.®® Access to the
programs relies on prosecutorial referrals,

but these case-by-case decisions have resulted
in a majority of participants being people who
were charged with misdemeanors alone. This
fragmented implementation also allows for the
possibility of different use rates in different
jurisdictions. Moreover, these programs

charge participants fees up to $300. Even when
participants successfully complete the program,
the law requires two years before the court may
expunge their criminal record.

The Vermont Legislature should pass
comprehensive reform to make diversion
presumptive across the state, expand eligibility
to people facing any criminal arrest or charge,
eliminate participant fees, require public
records that detail the kinds of cases resolved
through diversion, and allow immediate
expungement consideration upon program
completion. Importantly, the Legislature must
invest more resources into these programs,
ensuring sufficient staffing, resources, and
capacity to take all cases referred to them.

Support decriminalization: As policymakers
consider a comprehensive review of the criminal
legal system through a Justice Reinvestment
ITinitiative, they should strongly consider

ACLU Smart Justice

whether the law criminalizes behaviors that
should not involve police, prosecutors, and
incarceration. Decriminalization has proven a
winning commitment both for the community
and the ballot box nationally. While Vermont
has decriminalized possession of marijuana,
there is still progress to be made in more fully
committing to addressing substance use
disorder as a public health issue. One of the
next steps in this effort is for the Legislature to
decriminalize other drug offenses and related
crimes, such as trespassing, sex work, and
writing bad checks.

Expand treatment for mental health
conditions and substance use disorders:
Mental health and substance use diversion is

an effective way to redirect people out of the
criminal legal system and into supportive
community treatment. Diversion programs have
been shown to be effective for people charged
with both nonviolent and violent offenses,

and help reduce crime.% Vermont currently
uses post-guilty plea specialty courts to divert
referred, nonviolent cases.® These programs
should be reformed to include diversion at
earlier phases in the process, like pre-arrest
diversion, and eliminate eligibility limitations
based on offense. When implemented more
effectively, earlier diversion would reduce
arrests, encourage voluntary treatment in

the community, and save money.% Effective
diversion programs coordinate with community
services that provide a wide range of substantial,
quality wraparound treatments and support

for people with disabilities to access housing,
employment, and intensive, individualized
supports in the community. After an initial
investment, diversion programs have the
potential of saving jurisdictions large amounts
of money.% Upfront services like these are
preferable to the cost and decreased efficiency of
a post-plea specialty court diversion program.

Eliminate cash bail: Far too often, people
who cannot afford their bail will end up in jail
for weeks or months as they wait for their day



in court. When this happens, the criminal legal
system leaves them with a difficult choice: Take
aplea deal or fight the case from behind bars.
While detained pretrial, research shows many
people face significant collateral damage, such
asjob loss or interrupted education.® After even
ashort stay in jail, taking a plea deal sounds less
burdensome than losing everything, which is
likely why evidence shows that pretrial detention
significantly increases a defendant’s risk of
conviction.®* Vermont can significantly reduce
its rates of pretrial detention by eliminating

its use of cash bail for all crimes, rather than
only for expungement-eligible misdemeanors.”
The fact is that for real bail reform to work in
Vermont, pretrial detention needs to be limited
to the rare case where a person poses a serious,
clear threat to another person.

Prosecutorial reform: Prosecutors are the
most powerful actors in the criminal legal
system, with the ability to wield the power of

the state against an individual to deprive that
person of life, liberty, and property. The initial
decision of whether to charge someone with a
crime and if so, what and how many, has a major
impact on every aspect of a person’s experience
with the system, not least of which is the amount
of time someone faces and eventually serves
incarcerated. In addition to the clear need for
more transparency via better data collection
and reporting by state’s attorneys, there should
be additional mechanisms for the state and
counties to review and assess prosecutors’
decisions overall to ensure that they make these
decisions appropriately.

For example, prosecutors sometimes wrongfully
convict a person, whether through prosecutorial
misconduct or the conviction of an innocent
person. Legislation that supports statewide
Conviction Integrity Units in each county
prosecutor’s office can address wrongful
convictions and prosecutorial misconduct.
Conviction Integrity Units add oversight to
aprosecutor’s decisions, which encourages
prosecutors to use greater scrutiny when

reviewing and charging cases. Moreover, they
can correct past wrongs by initiating sentence
review units to review past cases, identify
egregious sentences, and determine whether the
office should pursue earlier release.

Decarcerate women: A majority of women
arrive to prison with and because of extensive
histories of complex trauma. In Vermont,

90 percent of system-involved women have
experienced physical and/or sexual abuse.™
Among incarcerated women, trauma —and

its co-occurring mental health conditions and
substance use disorders — remains largely or
entirely untreated in prison.™ The Vermont
Legislature should support these women by
establishing alternative programs that will
address the underlying trauma, substance abuse
and mental illness, such as counseling, medical
care, and community supports, rather than
incarcerating them. Fewer women should be
involved in the legal system in the first place, and
the Legislature should invest in programs that
divert from the system prior to arrest.

Chittenden Regional Correctional Facility is the
only prison in Vermont that incarcerates women.
There is mounting support to close the prison
due to poor conditions, and a call to shift the
majority of incarcerated women to alternative
programs.™ The Legislature should initiate

and fund alternative programs to decarcerate
the majority of women in the facility. Similar
advocacy in New York City to close Rikers Island
led groups to produce recommendations on how
their local government could decarcerate all
women from that facility.™

Improve community supervision:
Community supervision is intended to be an
alternative to incarceration, a mechanism

for early release, and an opportunity to lower
recidivism through effective reentry practices.
Probation occurs in lieu of serving a sentence
in prison, while furlough and parole occur after
serving time. Vermont’s furlough program,
run by the DOC, allows people deemed low-
risk in prison to serve time in the community

Blueprint for Smart Justice: Vermont 13
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before completing their prison sentences under
supervision and conditions, such as curfews and
electronic monitoring. Parole similarly allows
people to return to their communities, if the
independent parole board determines to grant
it, regardless of the DOC’s recommendation.
Thus, community supervision reform is key

to addressing both correctional control in
communities and actual prison populations.

Perhaps surprisingly, probation, parole and
furlough practices can drive incarceration
rates. In Vermont, mandatory supervision
and conditions required by the DOC or parole
officers and transitional living facility rules
—unique to each individual facility — detract
released people from complying with other
release requirements, such as finding a job.
For example, a person tasked with finding and
keeping a job may have to regularly meet with
their supervision officer, attend counseling
sessions several times each week, prepare and
attend transitional house dinners, and comply
with curfews that dictate which times they
must be inside the transitional living home, all
of which can conflict with their work schedule.
The DOC, parole officers, and transitional
living facilities should not compound the
stress on newly released people with extreme
conditions. Instead, the Legislature should
limit unnecessary requirements to supervision
and require officers to prioritize the risk-need-
responsivity principle, ensuring the level and
parameters of supervision are aligned and
lead to better public safety and rehabilitation
outcomes.

Reduce probation and parole revocations:
Too often, people in Vermont are revoked from
supervision and sent to prison for technical
violations, not for committing new crimes.

The state imposes a system of graduated
sanctions for people on probation,”™ ensuring
responses to violations are proportional and
encourage successful completion. The Vermont
Legislature should expand this system to
furlough and parole violations, which allow for

ACLU Smart Justice

vast discretion to continue or revoke community
supervision. Additionally, the Vermont
Legislature should prohibit incarceration

in all cases of technical violations, rather

than offering exceptions, as the system does
today. The Legislature should further require
appointed counsel at revocation hearings

and require the publication of more data on
probation and parole revocation decisions and
outcomes, to be made available to the public.

Parole revocations for technical violations are
often due to physical or mental disabilities.
Parole and probation officers are required to
provide reasonable accommodations so that
parolees and probationers with disabilities
have an equal opportunity to comply with
the requirements of parole. Proper training
of parole officers and greater awareness of,
and advocacy for, these requirements could
significantly reduce the number of technical
violations.

Reducing Time Served

Reducing the amount of time people serve can lead to

hundreds fewer people in Vermont’s prisons. Here’s

how:

Sentencing reform — general: More than
200 percent of prison growth nationwide is
attributable to excessive criminal sentences.™
While overly harsh sentences have greatly
increased incarceration,” they do not make
society safer and are actually linked to an
increase in recidivism.™ These sentencing
trends have resulted in overcrowded

facilities and state fiscal burdens. All this
despite increasing evidence that large-scale
incarceration is not an effective means

of achieving public safety —and in fact is
diminishing in effectiveness on crime control,
including for more serious crimes.™

The Vermont Legislature has recently
reestablished a sentencing commission to
overhaul its sentencing laws. This commission



should review both the use of incarceration
and the length of incarceration imposed for all
offenses with the goal of using incarceration as
alast resort. The state should eliminate laws
that mandate increased prison time, shorten
sentencing ranges broadly, cap all sentences
with a maximum of 20 years, raise the Vermont
monetary felony threshold to at least $1,000 to
match other New England states,® and ensure
all reforms are applied retroactively so those
already serving harsh sentences for the same
offenses may seek similar relief.

Sentencing reform — enhancements: The
Legislature can also limit the circumstances
and the severity of Vermont’s habitual offender
enhancement, in which the presence of prior
felonies can both substantially increase the
sentencing range of already lengthy sentences
and delay initial parole eligibility.

Furlough and parole release: Improving
release policies and practices to ensure that
eligible people are paroled and furloughed
quickly is another key way to reduce the amount
of time people spend in prison. Based in part

on its lack of presumptive parole policies,
discouragement in law for subjective denials of
parole, and a meaningful appeals process, a 2019

Prison Policy Initiative report that ranked states’

parole processes awarded a D+ to Vermont.®!
The Legislature should act swiftly to pass laws
that would presume parole unless the board

can articulate important reasons to deny an
individual, ban subjective denials, and establish
an appeals process to board decisions.

Moreover, in Vermont, more than half of the
incarcerated population is held past their
minimum release date, many of them for “lack
of adequate housing” —having housing is one
of the requirements for release.?® Currently,

Vermont requires some people eligible for release

to arrange their own DOC-approved housing
from inside prison, presenting those eligible
for release with a series of barriers they are

not well-equipped to handle. Even if a person

seeking release is able to secure that housing, the

corrections officials exercise too much discretion
in approving or denying housing. There is also
ashortage of DOC-approved transitional living
facilities. The Legislature should limit the
discretion of the DOC and require officials to
examine the reasons that incarcerated people
are notreleased on their minimum release
dates, including people imprisoned for violent
crimes, with particular attention to any policies
that create barriers for those who are eligible
seeking release. Lawmakers should pass parole
reform or change those policies to successfully
release those people back to society and their
families. The Legislature should also fund more
transitional living facilities to accommodate
those eligible for release.

Compassionate release: In 2018, Vermont
passed alaw to allow medical parole of people
who are seriously ill, acknowledging that those
imprisoned with health problems belong with
their families, and that the cost of medical care
to the state is extraordinarily high in such
situations.?* The Vermont Legislature should
expand access to compassionate release from
prison beyond these circumstances. The state’s
prison population is rapidly aging, in part due to
the state’s already long sentences and habitual
offender law. Keeping aging people incarcerated
significantly taxes prison resources. Studies
have shown that incarcerating an older (50

and above) person costs double what it costs to
incarcerate a younger person.® What’s more,
keeping older people behind bars does not
serve the goal of incapacitation, particularly as
studies have clearly shown that as people age,
their propensity to commit crime significantly
declines.®® There is also clear evidence showing
that older persons have much lower rates of
recidivism than their younger counterparts.®’
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Challenging Racism in the Criminal
Legal System

Reducing the number of people who are imprisoned in
Vermont will not on its own significantly reduce racial
disparities in the prison system. While some data is
available on racial disparities at different steps within
the criminal legal system, the Legislature should pass
thelanguage found in H.284 of 2019 to mandate data
reporting on racial disparities systemwide in a place
and format that is easily accessible, complete, and easy
to read. Having data available from the DOC, courts,
prosecutors, and police in an accessible format will help
better identify and remedy the causes of racial disparity
that plague Vermont’s criminal legal system.

People of color (especially Black and Latinx people)

are at a higher risk of becoming involved in the justice
system, including living under heightened police
surveillance and being at higher risk for arrest. In
Vermont, Black and Latinx drivers are up to 3.9 times
more likely to be pulled over while driving than white
people.® Black and Latinx people are also more likely to
be searched as the result of a traffic stop, but only half
as likely to be caught with illegal contraband as their
white counterparts.® In 2017, the rate at which Black
adults entered correctional facilities in Vermont was
more than seven times higher than the rate for white
adults.” This imbalance cannot be accounted for by
disparate involvement in illegal activity, and it grows at
each stage in the justice system, beginning with initial
law enforcement contact and increasing at subsequent
stages, such as pretrial detention, conviction,
sentencing, and post-release opportunity.® Focusing on
only one of the factors that drives racial disparity does
not address issues across the whole system.

Racial disparity is so ingrained in the system that it
cannot be mitigated solely by reducing the scale of mass
incarceration. Shrinking the prison population across
the board will likely result in lower imprisonment

rates for all racial and ethnic populations, but it will

not address comparative disproportionality across
populations. For example, focusing on reductions

to prison admissions and length of stay in prison is
critically important, but those reforms do not address
the policies and practices among police, prosecutors,
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“Merely reducing sentence lengths,

by itself, does not disturb the basic
architecture of the New Jim Crow. So long
as large numbers of African Americans
continue to be arrested and labeled drug
criminals, they will continue to be relegated
to a permanent second-class status upon
their release, no matter how much (or how
little) time they spend behind bars. The
system of mass incarceration is based on
the prison label, not prison time.” 1%

— From The New Jim Crow, Michelle Alexander

and judges that contribute greatly to the racial
disparities that plague the prison system.

New Jersey, for example, is often heralded as one

of the most successful examples of reversing mass
incarceration, passing justice reforms thatled to a 26
percent decline in the state prison population between
1999 and 2012.°2 However, the state did not target racial
disparities in incarceration and, in 2014, Black people
in New Jersey were still more than 12 times as likely to
be imprisoned as white people — the highest disparity
of any state in the nation.”

Ending mass incarceration is critical to eliminating
racial disparities, but insufficient without companion
efforts that take aim at other drivers of racial inequities
outside of the criminal legal system. Reductions in
disparate imprisonment rates require implementing
explicit racial justice strategies.

Some examples include:
¢ Ending overpolicing in communities of color

¢ Evaluating prosecutors’ charging and plea
bargaining practices to identify and eliminate
bias

* Investingin diversion/alternatives to detention
in communities of color



Reducing the use of pretrial detention and
eliminating wealth-based incarceration

Ending sentencing enhancements based on
location (e.g., drug-free school zones)

Reducing exposure to reincarceration due to
revocation from supervision

Requiring racial impact statements before any
new criminal law or regulation is passed and
requiring legislation to proactively rectify any
potential disparities that may result from new
laws or rules

Eliminating discriminatory gang sentencing
enhancements that disproportionately target
people of color

Addressing any potential racial bias in risk
assessment instruments used to assist decision-
making in the criminal legal system

Encouraging judges to use their power to dismiss
cases that originate with school

officials or on school grounds, when the matter
may be adequately addressed through school
disciplinary or regulatory processes to avoid
incarcerating children during their most
formative years

Eliminating fines and fees, which effectively
criminalize poverty

Shifting funding from law enforcement and
corrections to community organizations, job
creation, schools, drug and mental health
treatment, and other social service providers

Reducing Disability Disparities

The rates of people with disabilities in the U.S. criminal
legal system are two to six times that of the general
population.® In particular, people with psychiatric
disabilities are dramatically overrepresented in jails
and prisons across the country.?

* People showing signs of mental illness are twice
as likely to be arrested as people without mental
illness for the same behavior.?

* People with mental illness are sentenced to
prison terms that are, on average, 12 percent
longer than other people in prison.”’

* People with mental illness stay in prison longer
because they frequently face disciplinary action
from conduct that arises due to their illness —
such as attempted suicide — and they seldom
qualify for early release because they are not able
to participate in rehabilitative programming,
such as educational or vocational classes.?®

Vermont is no exception to these trends. Attorney
General T.J. Donovan has acknowledged that people
with mental health conditions are overrepresented in
the state’s criminal legal system, estimating half the
people served annually by pretrial services have mental
health needs.”

The same is true of people with substance use
disorders. The state has reported that there were 761
people behind bars on Medication Assisted Treatment
in May 2019, up significantly since the Legislature
approved Act 176 in 2018 to bolster the administration
of buprenorphine and methadone behind bars.’°

The fact that people with mental illness are arrested
more frequently, stay incarcerated longer, and return
to prisons faster is not due to any inherent criminality
related to psychiatric conditions. It arises in part
because of the lack of accessible and appropriate mental
health treatment in the community; in part because of a
perception of dangerousness by police, prosecutors and
judges; and in part because prison staff and probation
officers fail to recognize and accommodate disability.
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TAKING THE LEAD

Prosecutors: They make decisions on when to
prosecute an arrest, what charges to bring, and
which plea deals to offer and accept, whether to
divert people to treatment programs (for example,
substance abuse or mental health programs),
and whether to seek enhancements that greatly
increase the length of sentences. They can
voluntarily provide transparent, available, and
easy-to-understand information to the public
about how they resolve the cases they deal with,
including race of the defendants. Moreover, they
can correct past wrongs by initiating sentence
review units to review past cases, identify
egregious sentences, and determine whether the
office should pursue earlier release.

Police: They are generally the first point of
contact with the criminal legal system. The
practices that police employ in communities

can shape the public’s view of and trust in that
system. Police can decide whether or not to
arrest people and how much force to use during
encounters with the public. Police departments
can also participate in diversion programs, which
enable officers to divert people into community-
based intervention programs rather than into the
criminal legal system.

Judges: They often have discretion over pretrial
conditions imposed on defendants, which can
make a difference. For example, individuals who
are jailed while awaiting trial are more likely to
plead guilty and accept longer prison sentences
than people who are not held in jail pretrial.
Judges can also have discretion in sentencing
and should consider alternatives to incarceration
when possible.

Strategies to reduce disability disparities within the
criminal legal system include:

* Investingin pre-arrest diversion:

o Creating behavioral health centers, run by
state departments of health, as alternatives
tojails, or emergency rooms for people
experiencing mental health crises or
substance use disorder.

© Training dispatchers and police to divert
people with mental health issues who

18 ACLU Smart Justice

State lawmakers: They decide which offenses
to criminalize, what penalties to include, how
long sentences can be, and when to take away
discretion from judges. They can change criminal
laws to remove prison as an option when better
alternatives exist, and they can fund the creation
of new alternatives, including diversion programs
that provide supported housing, treatment,

and vocational training. And they can decide to
sufficiently fund mental health and substance
use disorder treatment so it is available for people
who need it before they encounter the criminal
legal system.

Department of Corrections: It has the authority
to grant furlough to people so they serve the
remainder of their sentence in their community,
and determines the conditions of furlough release
for each individual. DOC staff should be trained
to better recognize when release is appropriate
and how extreme conditions of release drive
people back into the system. Moreover, the DOC
is responsible for providing programming in
prison, and should ensure that programming is
both robust and accessible to everyone.

Parole Board: They decide when to allow people
to leave prison. If the Parole Board is trained to
consider and accommodate disability issues,
they may recognize and release more people
who have disciplinary issues in their records that
are due to a lack of accommodations for their
disabilities.

commit low-level nuisance crimes to these
behavioral health centers. Jurisdictions
that have followed this approach have

significantly reduced their jail populations.’®!

* Ending arrest and incarceration for low-level
public order charges, such as being drunk in
public, urinating in public, loitering, trespassing,
vandalism, and sleeping on the street. If needed,
refer people who commit these crimes to
behavioral health centers.



Requiring prosecutors to offer diversion for
people with mental health conditions and
substance use disorders who are charged with
low-level crimes

Evaluating prosecutors’ charging and plea
bargaining practices to identify and eliminate
disability bias

Requiring prosecutors’ offices be transparent in
their hiring practices, charging decisions, and
plea deals

Investing in diversion programs and alternatives
to detention designed for people with disabilities,
including programs that provide supportive
housing, Assertive Community Treatment,
wraparound services, and mental health
supports

Reducing the use of pretrial detention while
increasing reminders of court dates and other
supports to ensure compliance with pretrial
requirements

Reducing reincarceration due to parole or
probation revocations through intensive case
management, disability-competent training
for officers on alternatives to incarceration and
reasonable modifications to requirements of
supervision, and no return to incarceration for
first and second technical violations

Addressing bias against mental disabilities
in risk assessment instruments used to assist
decision-making in the criminal legal system

Shifting funding away from law enforcement and
corrections into supportive housing, intensive
case management, schools, substance abuse

and mental health treatment, community
organizations, job creation, and other social
service providers

Blueprint for Smart Justice: Vermont
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